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Introduction to Competition Law in South Africa

• On 1 September 2021, the current competition regime has been in 
place for 22 years.

• Three independent competition authorities with dedicated roles. 
Minister of Trade, Industry and Competition has the ability to 
“participate” in proceedings. 

• Over the years there have been many significant amendments - 2019 
introduced a number of further changes.

• The competition authorities are well established, well resourced and 
not afraid to use their powers. 

• Three main policy instruments:

• Merger review;

• Investigations and prosecution of prohibited practices; and

• Market enquiries and proposals.

• Because the authorities are not afraid to use their powers, many cases 
are settled even though the legal case may not be very strong. This 
emboldens the authorities further.

• The Competition Commission and Competition Tribunal tend to import 
a “greater public good” approach in enforcement activities. The 
Competition Appeal Court takes a stricter approach to the application of 
the legislation. 
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COVID and competition law: beware excessive pricing

• Measures to address “pandemic profiteering” i.e. excessive pricing 
on essential goods

• COVID matters prioritized and lots of settlement agreements with 
firms agreeing to pay fines

• Food price monitoring reports

• Block Exemptions (although also note non-COVID related exemption 
for sugar industry)

• COVID price gouging regulations (excessive pricing regulations, 
housed under the Competition Act’s abuse of dominance provisions)

• Babelegi and Dis-Chem excessive pricing cases

• Excessive pricing assessment of price increases of dust masks by 
Babelegi (a supplier of industrial wear) and surgical masks by Dis-
Chem (a pharmacy chain) during February and March 2020.

• Price gouging rather a consumer protection issue rather than 
competition issue?

• Introduces the concept of temporary dominance – reliance on 
the ability to increase prices as evidence of dominance (market 
power).
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Merger control and public interest

• Pre-implementation regime

• The Commission is alive to failures to notify transactions and is quick 
to sanction such conduct when found

• Merger investigations are generally thorough, and have two legs:

• Competitive assessment

• Public interest assessment

• Public interest assessment

• Public interest issues and competition concerns are weighted equally.

• Public interest considerations are: employment, international 
competitiveness, the competitiveness of SMMEs and HDIs, greater 
spread of ownership, industrial sectors or regions.

• Public interest issues are routinely addressed through merger 
conditions.

• Recent examples illustrate the importance of public interest in merger 
control

5



Merger control and public interest (cont.)

Examples:

• Dis-Chem / Pure Pharmacy Holdings

• Acquirer to improve its current level of local procurement, including 
from SMMEs and HDPs.

• Volaris / Adapt IT

• Parties agreed to maintain a certain level of HDP ownership post-
merger.

• Grand Parade / ECP Africa Fund (“Burger King”)

• Controversial decision

• No employment concerns or competition concerns, but merger still 
prohibited by the Commission

• Reason for prohibition: reduction of HDP ownership from 68% to 0% 
post-merger

• The Merger was ultimately approved subject to conditions agreed 
between the Parties, Tribunal and DTIC.
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Merger control and public interest (cont.)

• Grand Parade / ECP Africa Fund (“Burger King”) conditions included: 

• Expansion commitments

• Commitments relating to South African suppliers involving local 
procurement and to improve compliance with the Enterprise Supplier 
Development element of the merger parties’ Broad-Based Black 
Economic Empowerment scorecard

• Employee share ownership program 

• Meat plant divestiture

• No merger-specific retrenchments

• Criticisms: may adversely affect HDP owners trying to realise their 
investments as they are restricted in who they can sell their shares to so 
as to prevent HDP ownership dilution post-merger

• Important that the public interest assessment is given due regard – the 
authorities are open to negotiating conditions for approval

• HDP ownership to remain a focus of the Commission
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Merger control and public interest (cont.)

• Employment remains another important public interest ground

• Competition authorities are likely to place increased focus on this and the 
failing firm defence due to COVID

• AMCU case in Competition Appeal Court on public interest

• Employment must be uppermost in the mind of a court confronted 
with potential substantial (en masse) job losses

• The necessity of saving a failing firm or a firm in a precarious 
financial position where absent some loss of employment a far 
greater loss of employment could result if the merger was not 
permitted is an important public interest ground on which a merger 
could be justified

• The first stage of the enquiry involves interrogating the reasons for 
job losses to determine whether they are rational while the second 
involves a proportionality inquiry, which involves an examination of 
the competing public interest issues: that of job losses with any 
other countervailing public interest issue

• Mergers that substantially lessen competition may be approved on 
public interest grounds even in the absence of pro-efficiency gains
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Merger control and public interest (cont.)

• Introduction of national security interest (not yet in effect)

• Committee to be constituted by the President must be notified where 
mergers involve a foreign acquiring firm and may affect national 
security interests

• Broad interpretation of national security interests.

• Committee’s approval is required before the competition authorities 
can take a decision (Committee can oust the competition authorities’ 
jurisdiction)

• Has been criticised, but not as alarming as it may seem

• Additional merger considerations: cross shareholdings, exchanges of 
competitively sensitive information, changes to confidentiality regime, 
administrative penalties and market enquiries

• HCI case in the Constitutional Court

• Concept of control and principle of “bright lines”

• Change in the quality of control does not constitute a merger
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Other protections for SMMEs and HDPs

• New amendments (2019)

• Buyer power provisions

• Price discrimination provisions

• Buyer power provisions

• Prohibits dominant firms from imposing an unfair price or trading 
condition on SMMEs and HDP firms in designated sectors such as agro-
processing, grocery wholesale and retail, e-commerce and online services

• Various benchmarks for determining if price or trading condition is unfair

• Price discrimination

• Action by a dominant seller is prohibited price discrimination if it is likely 
to have the effect of impeding the ability of SMEs or HDP firms to 
participate effectively in the market

• Circumvention is prohibited 

• Volume-based discounts are no longer available as a defence when 
dealing with SMEs or HDP firms

• Other changes to abuse of dominance provisions, including: predatory pricing 
and margin squeeze
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Cartel conduct

• Cartel busting is a focus area of the Competition Commission – very 
mechanistic approach to conduct

• Ongoing examples: LPG cartel & CPHA complaint

• Also lots of settlements: Eldan Auto Body, Tourvest & Siyazisiza Trust, 
maize-milling cartel (GWK Farm Foods)

• Leniency programme

• The leniency programme is well-established, but leniency 
applications have dropped significantly since the introduction of 
personal, criminal liabilities. 

• ICN Guidelines on Enhancing Cross-Border Leniency Cooperation

• Cartel conduct is a criminal offence
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Competition in the digital economy

• Increased focus on digital markets and the intersection 
between competition law and data protection laws 

• Competition Commission MOU with Information Regulator

• Digital Economy Paper

• Commission is concerned about the 'winner-takes-all' 
nature of some digital markets, particularly for search, 
shopping and social media

• Need to focus on new theories of harm: self-preferencing
and personalised pricing

• Need to prevent merger creep and killer acquisitions by 
Big Tech and Big Data Firms

• Network effects and economies of scale driven by having 
access to Big Data can also confer market power and a 
durable competitive advantage which, once established, is 
very difficult to displace
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Competition in the digital economy

• Digital Market Inquiry (OIPMI)

• The scope of the Inquiry is on business to consumer (B2C) online platforms 

• Particularly focused on features that may restrict platform competition or 
which relate to fair treatment of the businesses that use these platforms to 
list and sell products, in particular SMEs and businesses owned by HDPs

• More focused investigation in five online platform categories: ecommerce, 
delivery platforms, travel & accommodation, online classifieds, and app stores

• The Commission has already identified a number of key issues in these 
categories

• Commission has also identified the companies which it views as market 
leaders in various sectors, such as Takealot in e-commerce

• Foreign-based online platforms that facilitate transactions with South African 
consumers or businesses also fall within the scope of the Inquiry even if they 
have no physical presence in South Africa

• Commission has also reached out to businesses that make use of these online 
intermediation platforms to understand their experience

• Public hearings in November
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Questions?

Contact details:

Jocelyn Katz

jkatz@ensafrica.com

+27 82 413 0882



thank you


